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as the local sWitch." We also agree:: that the term "unbulldled" suggests that tbere must be a

separate charJc for each purchased network element. NOPR at para. 86.

Parties are asJred to identify each network element for which they believe access on an

unbundled basis is toohnically feasIble at this time. Since we are currently examinin.Lt this

identical issues in our state proceatng, we are unable to otter comment at this time.

We agree with the Commlssion's interpretation that subsection (c)(3) imposes an

affirmative obligation on incumbent LEes to provide unbundled elements, and that LEes shuuld

have the burden of proving that it is tl".chnirJllly inft"Jl~;hle til provide acce.4111 to a particular

network element.

The Commission also inquIres whether it shoulli ('.~t.ahliRh minimum reql1;rement~

governing the "terns" and "conditions" that would apply to the provision of all network

element!l. NOPR at para. 89. For ('(ample. the Cnmmi~~i{m inqllire.~ whether it should require

incumbent LF£s to provide netwon elements using the appropriate i l1StallatiOD, service and

IIJ.4int.enance iIllervals thal apply to .EC customers and St"rvice.~. l'JaPlTC takt".li. no f'Osition on

this issue, however, we urge that tie Commission's plan accommodate additional or possibly

different standards at the state level

(3) Specific UnbundJ~J1~ (paras. 92-116).

The Commission proposcs !Ip,~ific unbundling proposals for four categories of elemenm:

loops, switches, transport facilities, and signaling and databases. NOPR at para. 93. The

Commission recognizes the differen unhundling requiremenl.ll of sLates, including New York,

Hawaii and lllinois. While the PaM 'e cannot take a definitive position on these issues because

of our pending state invcstigntion. we believe that § 251(d)(3) require/; the CommiRRioll to
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recognize that while states policies nay vary, as long as they are conSl!ltcnL with the Act, lJICy

are lawful.

At para. 109, in its discuss10n regarding the unbundling of incumbent LEe signaling

systems and databases, the FCC PDints to differences among the requirements of Colorado,

Hawaii and Louisiana. Onoo again we believe mat such variation is consistent with the goals

of the 1996 Act.

V. ProviSions or § 252

d. PriciDa of Interconnection. Collocation. and Unbundled Net.work fJooumts.

(paras. 117-158).

(l) Cowmi5siM'$Authoritv to Set Pricina Principles

We strongly disagree wlth t'le Commission's tentative conclusion that the very general

statutory language contained in subpart 251(d)(2)(D) of the Act gives it authority to adopt a

specific costing and pricing methodology for application on a nationwide basis, We just a.~

strongly disagree wi.th the Commission's tentative conclusion that it has statutory authority to

define what are "wholesale rates" for purposes of re.~a.le, .md what is meant by "reciprocal

compensation arrangements" for trClilSport and termination of tcl.ccommunications. The autbority

to detennine both. the costing methodologies and the ultimate prices for interconnection was

clearly given to states under § 252 of the Act.

The pee relies upon §§ 2~' 1(c)(2) and (c)(3) and (c)(6) which require that incumbent

LEes' "rates, terms and condjtiols~ for interconnection, unbundled networlc elemcnt~, And

collocation be "just, reasonable and nondiscriminatory." The FCC also relies upon the language

contained in Section 2S1(b)(5) whi, ~h requires that aU l.F.C~ "~stabllsh freiJlmc.a1 compen~tion
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arrangements for tbe transport and te'minaliull of 1.c1U:UllllllUlll\;H.tiuul!i." NOPR, pillll. 117. rI1lc

FCC tentatively concludes that this language establishes its authority under section 251(d) to

adopt a uniform cosCing and pricing methodologies fur it1t~rconnectiOTl, ul1bum.llaf lid-work

elements and collocation on a nationwide basis. NOPR at para. 117.

The Commission's interpre'tation or [he ~tatute is not legally supportable. The

Commission cannot rely upon tbe \I:!~rv ~eneral lan~ua~e contained in § 251 whieh defines the

interconnection obligations Of LEt s and incumbent LbCs to confer the specUic authority

delegated to states under § 252(d) h" cost and price unbundled network elements, and transport

and tennination hlOctlons. Such ar mlerpretation would render the very derailed and explicit

language of § 252 superfluous. fhe reach of the Commission's strained interpretation is

obvious. The Commission's auth01ly can be derived only indimitly from tile direct but very

general obligations imposed upon local exchange carriers under the Act. It makes no sense to

require QQth the states and the FC( to adopt and implement costing and pricing methodologies

under the Act. Int:c.rpfeted in his fashion. the dlscretion of states to Utilil.e different

methodologies which meet the § 252(d) standards would be oompletely eliminated. Further, the

setting of uniform national (',(l.~lIe and pridng methodologies would undercut the states l

authority to establiah affordable tates for local exchange service and would inappropriately

intrude upon intrastate rates in contravention of § 152(b). In add1t1on. Mrinnal ~tandard~ could

result in the nulHftcation of many local rate freezes negotiated as a result of lengthy complex

proceedi.nas before state regulator' agencies,

In addition to relying upon the language of § 251, the FCC in para. 119 attempts 1:0

identifies a. number of factors wh'ch it argue.s weigh in Javor of nfttinn~l <:o~ting and pncing
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methodologies. The FCC inquires it the Jack of consistent rares, even in contiguous geographic

areas. creatc a barrier to entry or to deployment of facilities throu~out a multistate market. We

believe inquiries of this nature arc in"eJevant. No maLl:er how many conceivable arguments there

may be in favor of national pricing and costing mandates, there is no express authority in the

Act which supports the adoption of umJorm national costing and pricing methodologies. The

FCC cannot overcome the express wording of the statute which gives pridnJ( and coslin~

authority directly to the states. Thj~ FCC cannot "hy its own mandate" accomplish what the

!;tAtntt': rine" not ~ifically provide

Consequently, if the FCC precedes to adopt nationwide standards which attempt to

establish a specific pricing and "mille m~th(l(tnl()gy. it ~hOl.Lld do !Ul in the form of nonbinding

guidelines which states can voluntuily elect to follow at their option. Additionally, such

standards may apply if the FCC mtls.t act for a stat~ linneT § 2~2(e). Suhject to its potentially

cloaking itself in the role of the state, the pee otherwise would have no authority to establish

interconnection custing and pricing rlethodologies undt."J" the Act. Re.yonrl the!\e twn very limited

exceptions, however, the FCC has no authority to dictate the costing and pricing methodologies

that states :are given discretion to in 'plement under § 2S2(d) of the Act.

We also disagree with the Commission's discussion in pard. 120 concernmg the

scpmntions process and the continHed application of Part M. Application of § 152(b) still

warrantc; application of the separations process and consideration of separated costs. We also

believe that since this issue wouW nvolve drastic changes to ule current separations process,

before any conclusions are derived n this regard, the matter should first be referred to the 80­

286 Joint Doard for TCview and ree.lmmendat1(m.
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(Z) S"tutoJ'y IfDauue (pans. 121-122)

The FCC seeks comment on he requlrements of § 2~2(d)(1) which define the parameters

for state costing and pricing determmations. We reiterate Clur position that the FCC does not

have authority to dictate individual state costing and pricing methodologies under § 252(d). The

responsibility to cost and price inter':onnection and network elements, transport and termination

of traffic and wholesale resale rates was expressly given to the states under § 2S2(d) of the Act.

The statute givC8 states latitudei'l lhi s area as long as the spec; I1c costing a.nd pricing

methodologies adopted by the state are "based on .. ,cost" and are "nondiscriminatory."

We do not believe that the'e should be any diatinction in the date~' development of

specific costing and pricing methodologies for "interconnection" and "unbundled network

elements." The same pricing standard applies to them under Section ZS2(d)(t) of the Act.

Thug, no distinction is called for under dle Act. We abo believe lhat col1oc.ation i!\ 10gic.al1}' a

subset of interconnection services. ;lursuant to § 252(d)(l) and § 251(c)(2) for pIking PUrpo9CS.

(3) Bate Leyel6 (paras. 12]-125)

The Commission has no ~. uthority to establi,h rate£ for intelC'.onnE'ICtlon or network

elements except if a !ltate fails to cmy out its responsibilities in this regard or a state elects to

use FCC established pric1ng standnds rather than use its own. We agree that the language uf

§ 2S2(d)(1) would preclude states 'rom setting rates using traditional c.olt-of-se:rvic.e regulation,

with i t5 detailed examination of hiitorica1 carri.er coste; and rate bases.

(a) fricio& MetbodOlo&y (paras. 126-133)

The FCC gee]cs oommentln \I~riml!: cOI.ting methodologies and how they should be

calculated. See, NOPR at para. 126. This whole portion of the NOPR is reflective of the
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highly detailed, inappropriately prescriptive approach pursued by the NOPR that is not supported

by the Act. We are currently examining this issue in. the context of several pending state

proceedings. Por purposes of our stille universal service proccoding l we tentatively favored the

use of a forward-looldnit. incremental cost model. We rejected the use of embedded or

historical costs. Nonetheless, we aho recogni1.ed in our August l 1995 Order in our Universal

Servicc Investigation that "costsn should inoorporatc some reasonnbJe allocation of joint and

common costs. We also reco~ni7.ed 1hat the loop itself was a joint and common oost and should

also be subject lo aJlocation.1J We lJund in the context of our Universal Service Investigation

that:

We agree with &Jl, GTE and the PI'A that a portion of all
joint shared atxl common costs, including overhead costs, should
be reasonably assigned to basic universal service. Such assignment
is appropriate regardlf'.&S of whether one considers the assignment
to be an add-on to the TS-LRIC of basie service or W1 incremental
cost of the group 01 M~ic IIn;v~r~l ~rvice~. Wit.hout ~uch

allocation, cost sludies wm not reflect a LEe's total cost in
providing buic universal.

We agree with the PTA and the OCA that local loop cosLs arc
joint. or shared costs since the local loop is jointly uti1i:ted to
provide a wide array of telt'l('.ommllniC'Jltion~Aervi~. among which
are basic universal services. Our view is unaffected by whether
one views basic.: universal !lervice a.fl. a single service or a group of
services. Regardlcs.liI. we believe an appropriate portion of local
loop costs should be assigned to basic universal stm/ice, OOU&lil.cllt

with the treatment of other joint, shared or common costs. 1'1

UTIle PCC also appears to favor such allocation, at least if one cunlrlucnI il~ pl'upusal in
this rogard in In the Matter of Amendmool: of Part 36 of the Commi,rion's Rules .nd
Establjshment nf ~ .Joint Board, CC Docket No. 80-286 (1995).

l2Jn Be: Formal Investigation to Examine and Establish Updated Universal servj<;p
Princi~le§ and Policies for Telecommunications Services in the ConulJuXlws:alt4 41Lel1ocutory
Order. Intt;atioQ of Oral Hearings Pg. 1940035, p. 12 (September 5, 1995).
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As already indicated, the above findings Were within the context of OUT Universal Service

Investigation only, and we are currently examining this issue for purpose of the development of

interconnection rates.

In response to the Commission's inquiry 1n para. 13'1 regarding the arbitration process

and the administrative burdens assoctatcd with the use of various methodologies, speaking on

behalf of Penn8ylvania, we would benost comfortable using our own state derived methodology

rather than a hastily devel~ national rneLhodology which may vary considerably from our own

findings in our various state investig,ltions.

The indust.ry appears 1.0 he n loving in the direction deaveraged C'.QStf,:. We would ~l!'lO

note that the 1996 Act prohibits "geographic deaveraging of toll rates" only.

(b) Proxy-Based Outer Bound!; for Reasonable RatfS (paras. 134-143)

The FCC sew commment on the benefits of adopting a national pol ir.y of Cluter

boundaries for reasonable rares instead of specifying a particular pricing methodology. Pard.

134. The }la"~UC does not support the use of national rate ceilings or floors. We believe that

this methodology would be inconsistEnt with the requirements of the J996 Ad whic.h r'f'.CJllire that.

the rates for interconnection and unbundled elements be based upon cost.

(e) Other lunes (paras. 144-148)

The FCC seeki comment on ~he e"tent to which embedded or hi~tori(,JlI C'.O!l.tR ~holllcl he

relevant, if at all, to the determiru-ltion of cost-based rates under § 252(d)(1). As already

indicated, in Ule COlltext of our Univ,~rsal Service Investigation in Pennsylvania, we; Je;j~led Ule

embeddoo or historical costine melh lclology to ('~lcl1late co!>t!: on a forward looking basis. We

agree wHh the Commi!lsion's conclusion in para. 146 that it appec:'\l'S that Congress' intenl was
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lhaL the provision of interconnection and unbundled e1emcnl~ pursuant to sections ~1 and 252

may not legally displace its interstatt access charge regime.

(4) Rate Stnlct.1lre (paras. 149-154)

We don't believe that the Cclmmission bas any authority to establish national pricing

standards under the Act. If the Coml'flission adopts any requirements they should be in the form

of nonbinding guidelines for slates tIl follow if the voluntarily elect to do so.

A detailed Commission mandated national pricing structures would violate the authority

of !Wite!' to e.~tahli~h interconnect.ior and Ilnhllndlerl Title f'jements IIndeT § 2~?(d). We also

believe that under § 251(d)(3), the C(;mmission cannot preclude enforcement of intrdState pricing

poHcies that are consistent with the "ct's objectives.

(5) Diagjmination (paras. ) 55-156)

We'. Ito not. ~li~ve thM the ;sc of the: tenn "nondi~minatory"1n the 1996 Act was

meant to prohibit all price discrimination including measures such as density zone pricing or

volume and term discounts whkh at':>c based upon legitimate variances in costs_

We believe that had Congres) intended to prohibit any discrimination in rates, it would

have included interconnection elemt~nts within the geneTal prohibition agalm:.t geographically

dcaveraged nttes that is applicable bl toll rates under § 254{g) of the Act.

(6) BeJatioDSbjp to Exit.1inl State Regulation aad A&recmcnts (para. 157)

We believe, consistent with ~he Commission's interpretation, that Section 25l(d)(3) of

the 1996 Act effectively bars the Corqmission, when pt"e8cribing regulations to implement section

251, from precluding enforcement o~ any state interconna:tion or access regula1ion.c; that are with

the Act's objectives. We further btl1ieV0 that a range of state policiep; may be conr.;lstent with
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the Act. For this reason, a "one-s]ze-fits-all" approach wherein the FCC mandates rigi.d and

int1~xjhl~ intt'Jl'.onne.c.tion And I\c,ce,s r~1l1ations t1pplica.hle on a nationwide hasi~ would he

inconsistent with § 2S1(d)(3) wh.en~in it is specifically required to recognize a range of state

poH~P.Cl.

§ 2S1(d)(3) reflects a recognition on Congress' part that it would be inefficient and

counter-productive for the FCC tl se1 a~ido the trem~nnnlls f':ffnrtll; of .llt1Ite~ in thi!l area,

especially when the state's regulallons meet all of the Act's objectives. It also reflects a

recognition on Congresll' part that there ma~ be a range or state· interconnection and access

policies that would meet the Act's ,tbjectives.

Finally, we do not believe timt it W~ Congrells' intent that theFiCC male independent

determinations and preempt statelOlicies which it believes arc inconsistent with the Act's

provisions. The only proomption authority given the FCC relative to Iltate interconnection

policies is contained in § 252(e)(5):>f the statute which permits the FCC to step in and act for

EI. state when u stnte fulls to act as fJ:XIuirOO under the 1996 Act.

The FCC's repeated inquirits throughout the NOPR Oll the consistency of stale policies

is inappropriate. The Commissiol doc8 not have authority under the Act to preempt state

policies using ad hoc determinatioID made as a result. of the anecxiotal statements of a few parties

in Uris proceeding. Dctcrmination~ as to the cons1stcocy or inconsistency of El. pnrticular state

policy with the provisions of the Ace should be subject to appellate review rdther than to ad hoc

determinations by the Commission, which already appears k> be predisposed to adopting a "one

size-fits-all" approach and thus lookng for reasons to preempt the majority ofexisting and future

state illLercullluxLiull policies.
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(e) lDtemrJwoae 5erviqs. Cummcn:iaJ Mobile Radio Services. aud Non-CopmetiDI
N'ilhboriDa .ucs (paras. 158-171)

(2) COIDIQen;ja. Mobile Radio Seryjce,; (paras. 166-169)

The Commission seeks comment on the applicability of §§ 251 and 252 to CMRS

providers. The Commission also a'ik:s parties to comment on the effect of § 3~~2(c) of OHl(A

on § 251 's apparent inclusion of JOrorconnection agreements between CMRS providers and

wireHne carriers. There appears t l be no doubt that inten:onnection arrangements between

incumbent LEes and commercial. IT\(~blle radio service ("CMl<S") providers fall within the scope

of acction 251(c)(2). We also belie'e that LEC-CMRS transporl and termination arrangements

fall within the scope of section 25 (b)(5). Moreover, we believe that all CMRS providers,

including voice-grade services, such as cellular, Pt~, and SM.K, and non-voice-grade services,

such as paSing, fit t.his definition. By its terms §§ 251 and 252 a.pply to all agreements for

interconnectiofl to the networks of c: ther a LEe or incumbent LEe. While Congress included

express exemplions for CM.J.{S in other provisions of the Act, neither § 251 or § 252 contain any

expreBB exemption for CMRS provicers.

Similarly, we do not bellevehal § 332(c) of OBRA negates the obligation of carriers to

submit aU interconnection agreements between incumbent LEes and "telcc:ommunications

carriers" to the state commission fo approval. If Congress had intended this result, it could

easily have included an express e~ception for LEC-eMRS interconnection agreements in the Act

and it did not. We also beheve tm!!t mterconnection agreements between a LEe and CMRS

provider falls within the states' at thority under the ODRA to T'("£ulatc "other term~ and

conditions" of wireless services. It has always been the PaPUC's interpretation of OHRA that
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the rate preemption contained therein only extended to rates charged cnd~users.

We do not believe it would be sound policy for the Commission to distinguish between

telecommunications came1'S on the basis of the technology they usc. Moreover, there is no

support in the Act itself for the Commission to take this position. Such an interpretation would

also be entirely inconsistent with tht position of the Commission in other dockets wherein it is

attempting to establish regulatory IX'tity and otherwiCJe make its regulations technology neutral

fur the most part.

.t"inaJly, the Commission note..s that LEC-CMRS interconnection agreements pursuant to

section 332(c) arc the subject of its own ongoing proceeding in CC Docket No. 95-185. We

would support the C..ommissioo·s int:orporating by reference the commentc\ filed in 95~ t85 and

resolvi.ng upon that pending rulemahng in the context of this proceeding, at least to the extent

§ 251'& application to CMRS providers is at issue.

(3) Noo-Competing Neioboring LEes (paras. 17Q..17l)

We beJieve that interconnection agreement between incumbent LEes and non-oompeting

neighborins LEes are subject to section 251 (e)(2). We also believe that existing urmngements

between incumbent LEes and non-cmnpeting neighboring LEes would alBo be subject to section

2'2. Similar agreements involvmg CMRS providers would also be subject to the provision of

§§ 251 and 2S2.

(b) Resale Services and CondidODS (pan.l;. 174-177)

The CommisSion's interpreration in para. 174 of the relationship of § 2.'51(b)(l) and §

251(c)(4) is a reasonable one. That is, all LEeB are prohibited from imposing unreasonable

restrictions on resale. but only inCl.: mbcnt LEes that provide retail services to subscribers that
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are not telecollllUunications carriers are required to make such services available at wholf"A~Ip.

rates to requesting telecommunication.~ carriers.

The lnclltnbent LEe should have the burden of proving that any restriction it illlJJU8C8 is

reasonable and nondiscriminatory. We anticipate that we will he a~ked to examine the impact.

of *251(c)(4) upon LEe discourt and promotional offerings in the context of our state

proceedings and therefore decline t,) takc a definitive position on the issue ilL Lhis Lime. We

agree that where a LEe proposes tONlthdraw a service, it should be required to make a showing

that withdrawing the offering is in the public interest and that competitors will continue to have

an alternative way of prlwiding the '1crvicc.

We also agree with the Commission'!llnterpretation of*251(c)(4)(B) that Congress did

not intelld to allow competing telecommunications carriers to purchase a service that, pursuant

to state or federal policy, is offeree! at subsidized prices to a specified category of subscribers

(e.g., residential subscribers), and tllen resell such service to customers that are not eligible for

such subsldi7.ed service (e.g., busifii~ subscribers). We also tentatively agree that this should

not prevent other carriers from purcnnsing high volume, low price offerings to rc~lJ to a lJW4W

pool of lower volume customers. Nonetheless, we do not support mandatory federal rules

regarding application of this sectior We believe that Congre!ls ;ntended that this provision he

interpreted and enforced by state regulatory agencies.

(c) Pricinll of Wholesale Sel:!im (paras. 171-188)

(1) ~'tatutm:Y LaDlU&&e (para. 178)

As stated throughout theSt comments, we do not agree willl Lhe CummiliSion's

interpretation that it has the authori:y to promulgate national standards for costinjit; and pricing
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interconnection services and unbuncUed network elements under the Act. This function was

eApfcssly rese.rved Lo sLa~ uudel § 252(tI) uf the Al;t.

(2) Discussion (paras. 179-183)

The states have specific authority under § 252(d)(3) to establish wholcsaJe prices for

telecommunications services. Secticn 252(d)(.3) provides:

(3) WHOLESALE PRICES FOR TELECOMMUNICATIONS
SERVICES.-For the purposes of section 251(c)(4), a Stale
commission shall determine wholesale rates on the basis of retail
rates charged to subscribers for the telecommunications service
requested, excluding the portion t.hereof attributable to any
marketing, billing, co:lection, and other costs that will be avoided
by the local exchange. carrier.

The Commission has no Te,ponsibilities under the Act to set wholesale prices for

telecommunications services. Any pricing ruJe~ promulgated by the Commission should be in

the form uf nonbinding pricing guiddines which states can voluntarily eject to follow in lieu of

developing their own wholesale priCiDg standards.

(3) Relationship to Other Pddnl Standards (paras. 184-188)

The Commission discusses the imputation requirement of the lllinois Commerce

Commission, and notes that it may le difficult to comply with an imputation rule if ra~~ for

retail services are below cost, due to implicit~ non-competitively neutral, intrutatc liubsidy

flows . .see. para. lSS. The Commsslon also notes that the New York Department of Public

Service does nut require an imputatim rule.

We are currently addressing this issue in the contCl(t of OUT state proceeding, and thus

cannot take a definitive position on this issue at this ti me. We nonetheless ur~ the Commission

to await rreommendations of the fedf'ral-stale joint board on this matter. The Commission ootes
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ill pard. 188, that fO the extent foteral implicit universal service subsidies conlribute to any

problems created by adopting an imputation rule when retail ratc.~ are below cosL, they will he

~tl~ssw in the federal-state joirl board re\fleW of universal seIVicc requirements being

conducted pursuant to section 254. We do not believe that interim rules are neca~ry h~nl'P.

the federal-state joint bOard would ,lct on this matter.

(4) Dutv to Provide Public Notice of Tanical Chaoles. (parM. IR9-1Q4)

The Commission has designated this issue for comment by parties in phase 2 of this

proceeding, which comments are due on or before May 20, 1996. 'T'he PaPUC will therefore

be submitting comments on this issl,e in phase II of the Commission's proceeding.

C. ObliaatioQ:i Inmosed 00 "l .oc.a1.Ex.e.banae Carriers" by SrdiQn 251 lb). (paras. 195-244)

At para. 195, the Commission discusses its pending proposal to permit CMRS providers

to provide fixed wireless local loop ~ervice_ Tf th~ Commission determines that CMRS providers

be grcmted tlexibility to provide fi) eel wireless local loop service, those providers should be

classified ac" I ,Eel' anti ~lJbject to the same rate and service regulations as their wireline

competitors. We don't believe thai the OBRA state ratemaking exemption would apply in such

in~mn('-€'s since those providers: wOl,ld no longer be offering a "mobile" service per se, but a

fixed service offering such as tradhional wireline carriers. At a minimum, the Commission

should rule that incumbent LEes and LEes now subject to the Commission's Part 69 rules

should not be pennitted to use fixed mobile service in conjunction with their wireline networks

to avoid state rate l'egulation under the OBRA.

1. a_Ie (paras. 196-197)

We generally concur with th~ Commission' 5 discussion in pams. 196-1 97 of the NOPR
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to the extent that it advocates thal l~w, if any, conditions or limitations should be permit.reef.

The LEe should be requiTed to make an affirmative showing that any reslricliun on resale is

Tt",asonable.

2. Nigher Portab1llb (paras. 198-201.)

The Commission indicates Plat it will ta.lce action regarding the number portability

r~l1irements of the 1996 Act withh the context of its number portability proceeding at CC

Docket No. 95-116. nle PaPUC was an active participant in the FCC's number portability

docket at 9S-116 and supports the Commission's intent to resolve this issue within the context

of that proceeding.

3. Dialnallrit! (paras. 202-219)

The COmmission has deslgl12ted this issue for comment in phase II of this proceeding

which comments are due May 20, 1}96, The Pn'PUC intends to submit comments on this and

other phase II issues by May 20, 1996.

4. Access to RiBilIs-of-Wal (paras. 2~225)

'The Commigiion has desigill'ted, this issue for comnlent in phooo II of this proceeding

which comments are due May 20. 1\~96. The PaPUC intends to submit comments on this and

other phase 11 issues by May 20, 1996.

5. RecjproeaI CornpeDSOtion for 'fl:arwport and TenninatioD of TrafO£ (paras. ZZ6­
244)

a. Statutory L9mnl8,l~e (para. 226)

We agree with the Commi'io.~jon's concluslon Lhal "[t.]lIe :;lalulory duty w establish

reciprocal compensation arrangements for transport and termination furthen the pro-eompetitive

goals of the 1996 Act by ensuring that all LEes receive reasonable compensation for
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transporting and terminating the tr:iffic of competing local networks with which they are

int.erC'.onnected, • Consistent with (,ur comments throughout, it i:; our interprc1ation thal allY

regulations that the Commission might adopt in this regard, would be nonbinding guidelines

whit-h the states could voluntarily elect to follow in lieu of adopting lheu uwn ~ific

requirements.

c. DefInition ofTraPP" and Tcnnination of T.clK9"VPDokaUQUS (panI.lii. %30-231)

We do not believe that the term "transport and termination of telecommunications" under

f 251(b)(5) is limited to certain tYPCi of traffic. The statutory provision appears to encompa~s

all of the various types of Lrdffic referenced in para. 230, e.g., traffic that originates on the

network of one LEe and terminate. on the network of a wmpcliug LEe in the same local

service area, • traffic pa~sjng between LEes and CMRS providers and trafflc passing between

neighboring LEes that do not comp'.~ with one aJ.wLh~.

d. Rate I.&YeIs (paras. 232·234)

We will be addressing tillll j -sue in the context of our pending state proceedings, and

thereforet are unable to take a detin itiVC position at this time.

e. B.!lQllwky (YIUilS• .z3~-2~8)

The Commission should allo", the states to decide whether to require rate symmetry for

PUJPOSC!l of § 2j2(d)(2).

f. Bill and Kee» Arranaements (paras. 239-243)

Whil~ P"dPUC rejected the '!ill and kflcp reciprocal compensation arrangement as an

interim measure in compensating earners for terminating calls on each others' networ~. ol'her

states may find [hat circwllst.ances ~ ithin their partlcular jUrisdiction may be conducive to such
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an arrangement. As the CommiSSIOn appears to rccogni7.e ~t".ct1on 2S2(d)(2)(B)(i) expressly

authorizes the usc of bill anrl keep in that It provides that what may be considered "just and

rea.'lOnable" terms and conditions for reciprocal compensalion ":dll:l11 not be construed to preclude

arrangements that afford the mutual recovery of costs through 'he offsetting of reciprocal

ob1igations~ including arrangement{ that waivc mutual recovery (such as bill and keep

arrangements). II The Commission stould, therefore. not Jilllil Ol~ circumsrances in which stares

may adopt any reciprocal compensatlon arrangements. including hill ;md keep.

~. Other PossIble Stan~ (para. 244)

The PaI'UC is currently cxamning this Ui~uc in the COllleXL or irs state proceedings. The

PaPUC is currently usin~ an interim escrow methodology pending the adoption of a pcnnanent

solution by the PaPUC later this summer.

D. Duties Imposed on "TelecommunicatiQD5 Caniel~" by Seelign +51<a) (paras. 245-249)

We agree that the definition (f "telecommunications ca.rrier" gen~.,.l1y include'S local,

mterexcbange, and international servkes. sm, para. 246. Further, we agree that to the extent

that "a carrier i!l engaged in providing for a fcc local, intef~AdU:Utg~, ur inLemational baste

services, directly to the public or Lo such classes of users as to he effectively ilv~ilable directly

to the public, that carrier f,ills within he definition of 'telecommunications carrier.' Sr& para.

246. We believe that this dcfioitjon w"ull1 encompass LECs, C-LECs, CAPs, CMRS pro0ders

and TXCs for the most part. We do lot believe that ESP~ are indnom withi.n the definition

except to the extent they may be otIer.ng "telecommunications services. II

E. Number Adminisl,l1ItioD (paru.~SO-2S9)

The Commission has askal paTues to address this issue in phillle TT or this prtx:eeding.
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The PaPUC will be submitting comments on this i!o1!o1ue ~nd other phase II issues by May 20,

1996, the deadline established by tb: Commission.

F. ExcmptioD.,. SuspeasJopa. and ModiOClllum (paras. 260-1(1)

We ~ree with the Comf!lis.c;ion that the llrnte!l': ~lone have authority 10 make

detenninations under § 251(0, and hat Commission standards are not necessary.

G. Continued Eaforcem,ent or ID¥clJaQ&e Acc.eM awlubrrmnneq.lOlI ReluJatJous (para.

262)

'The PaPUC discussed the impact of this provision in section HI of these comments.

H. Advy,eed TeIccornm'micatiODto CAPAbilities (palll. 2(3)

'The PaPUC has no commeol on this issue at this time

VI. ADDmONAL PROV1~ION~ OF SECTION 252

A. Arbttration pmrqs (par-dS. 264-2(8)

We do not believe that it is :ritical for tbe Commis,!iiion ttl t1evdop nIle's governing the

arbitration process at this time. Onl"'! if the Commission perceives it to be a real possibility that

it will be D.9.lrod in the ncar future to arbitrate an in!eJ\;ullllccLiun agreement due to a state's

failure to act, should it develop rull~s at this time. The Commis,~on·s. pmpoRJ:Il 1"0 lise "final

otter" arbitration in such instances may he an expedient means for the Commission to use to

resolve disputes coming to it under § 252(e)(S). Alk:.ntativ t::ly , the Commission could ~imply

put CMriers on notice that it will use the ru.les of the American Arbitration All~lC.;arion to eovern

any arbitration proceedings it must ~nduct because of a state's failure to act.

A state should not be deem","! to have "tailed to act to carry out its I-eSjXlWiilJility" under

§ 252 until the relevant statutory deadlines have expired. Automatic approval~ pllnmant to §
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252(e)(4) should not be deemed [0 be a "fi:l.ilure to act" by the relevant state regulatory agency.

Additionally, such preemption shouM only pertain to the particular "matter or proceeding" for

which it must assume s[l.te responSlb1lity, and in no instance can § 252(g) be construed to give

the FCC continuing or ongoing jurisdiction over the same or related maU~ in th~ future.

We believe that once the Com1nission assumes responsibility under §252(e)(5) and either

!lets prices or acts as mediator or arhitrator of an agreement.. the m;ftt~r should rev("It back to

the state commission upon completion. There is no nerd for the Commission to continue to

assume responsibility for the matte ad infinitnm. § ?5?(e)(5) does not contemplate such

continuing jUrisdiction by the Comrnission, providing that the Commission "shall assume the

responsibility of the State c:ommi!lillio! under this section with ~peel to the proceeding or mailer

and act for the State commission." Thus, once the Commission -acts" for the state commission,

its juri~diction over the mfltter s'hou} d ceage.

B. Section 2~m (paras. 269-272)

We do not believe it is neres;;ary for tbe Commission to develop standards for resolving

disputes under § 252(i) in the eveD1 that it must a.~sume the state's responsibilities pursuant to

§ 2S2(e)(S).
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In conclusion, the FCC shouid e.c;tablish interoonnection rule.c; which recognize a range

of state policies as b~ing C()I1~i"~Jll with the 19% Act. The l"lCC's rule~ should not attempt to

usurp or preclude enforcement or state inrercoIlJ1e(.."tion policies consistent with the Act. The

FCC has no authority to dictate the specific inlcrWllllCXUUlI costing or pricing methodology thaI

a state may use except in those imtances where it assumes the role of the "gtate" under §

252(e)(5) of the Act

Respe<;.tfutly submitted,

Jn~2~.,,- {{.
Maureen A. Scott
Assistant Counsel

Veronica A. Smith
Deputy Chief Counsel

Jobn F. Povilailis
Chief Counsel
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Counsel fur the Penmlylvania
Public Utility Commlssion

P.O. Box 3265
Harrisbu~. PA 17105-3265
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Dated: May 16, 1996.
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